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et al.: Pretrial Conference Procedures

NOTE
PRETRIAL CONFERENCE PROCEDURES
INTRODUCTION

The pretrial conference is a procedural reform that has now
been adopted by virtually all the states; nevertheless, it continues
to be the subject of much disagreement and debate. The goals of
this article are to restate the areas of disagreement and the arguments supporting opposing viewpoints, and to identify the procedures which seem best suited to the needs of South Carolina.
It must be noted at the outset that the value and success of
the pretrial conference or any other procedural reform are primarily dependent upon the motivation and knowledge of the bench.
The effective use of pretrial procedure, however, is an acquired
skill; instant success cannot be expected. As Mr. Justice Brennan
has said, "Pretrial procedure is a precision tool, and it takes time
and experience for judges and lawyers to master its use. The judge
is indeed the key to its success or failure in any particular
case. . . ."I Where pretrial has been a success, the judge has
provided the impetus, viewing himself as the governor of the lawsuit, not an umpire, 2 and thus taking an active role in educating
the bar and administering the pretrial procedure. An attorney
will naturally look to the judge for guidance in procedural matters. If the judge is a motivated and enthusiastic advocate of
pretrial, the attorney too may become such an advocate. Conversely, if the judge merely goes through the motions of pretrying
a case, counsel is likely to do the same, and pretrial will gain a
negative reputation in that jurisdiction. 3
Because South Carolina employs a system of judicial rotation, the state faces unique problems in utilizing pretrial. When
judges rotate through a circuit, attorneys must adjust to the atti1. Brennan, Remarks on Pre-Trial, 17 F.R.D. 479, 482 (1955).
2. Murrah, The PretrialConference: Conceptions and Misconceptions, 12 Wyo. L.J.
226, 229 (1958). See also Thomas, The Story of Pretrialin the Common Pleas Courts of
Cuyahoga County, 7 W. RES. L. REv. 368, 386 (1956); Troutman, PretrialConference, 4
MERcER L. REv. 302, 311 (1953).
3. An additional impediment exists in all states where the judges are elected. There
is evidence that the attorneys will not request pretrial for fear of imposing on the prerogatives of the bench and the bench will not demand pretrial because of possible political
uncertuinty inherent in initiating procedural change. See Note, Pretrialin Iowa: Its Use
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tude of the particular judge currently hearing cases. Unless all the
circuit judges believe in the value of the pretrial conference, no
positive influence is exerted upon members of the bar. As a result,
any individual attorney's attitude toward pretrial should not be
expected to differ greatly from that of the least motivated judge.
Therefore, the ultimate success of the procedure in South Carolina is dependent upon the motivation of all members of the
bench.'
HISTORY

There is a minor dispute among scholars over the origin of
pretrial practice. Some evidence indicates that the French made
formal attempts at conciliation as early as 1790.1 Other research
traces the first formal use of conference procedures to an 1831
English act which authorized the court, in an action for money
or property that involved interpleader, to order a third party
claimant to appear and state the nature of his claim so the court
could properly frame the issues.6
The first extensive use of pretrial began in Scotland, in 1868,
in what was called the "adjustment of issues" - a procedure by
which the pleadings were adjusted after they had been filed. The
parties were required to state orally whether and to what extent
they were ready to dispense with proof and to submit the issues
which they proposed to try; after the "adjustments," the plead7
ings were closed.
The English initiated the "Summons for Directions" in 1883
and made the procedure mandatory in 1893. At a hearing, the
litigants were able to supplement the pleadings. The court could
determine the true nature of the controversy, frame the issues,
and give directions for all remaining interlocutory proceedings
involved in the lawsuit.8 Trial promptly followed on these issues.
The first attempted use of a pretrial conference technique in
the United States was the abortive 1912 attempt by New Jersey
to employ a discretionary form of the summons for direction. The
fact that it was discretionary has been cited as the reason for its
4. Further consideration is given this problem in text accompanying notes 83 and 84
infra.
5. See Sarpy, Pre-trialin Louisiana, 6 LOYOLA L. REv. 105, 107 (1952).
6. See 6 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PRoCEDURE §§ 1521-30 (1971)
[hereinafter cited as WRIGHT & MILLER].
7. See Sunderland, The Functionof PretrialProcedure,6 U. PITT. L. REv. 1, 2 (1939).
8. See Pollack, Pretrial Conferences, 50 F.R.D. 451, 453 (1971); see also WRIGHT &
MILLER, supra note 6, § 1521.
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failure within the first year.9 No further attempts were made to
formalize pretrial for seventeen years, but during that time several judges recognized a need to discuss issues prior to trial and,
without sanction of a rule, held informal pretrial meetings. In
1929, Judge Ira W. Jayne of the Third Judicial Circuit of Michigan (Detroit), initiated a formal "conciliation docket."' 0 The
chief purpose of the procedure was to bring about settlement and
thereby reduce the backlog of cases in the district. In 1932, the
procedure was renamed the "Pretrial and Conciliation" conference. Judge Jayne relied on the inherent power of the court to
initiate the procedure and to issue necessary orders. 1 Recognizing
the success of the procedure initiated by Judge Jayne, courts in
Boston, Cleveland, and New Jersey adopted it with equally favorable results. It was also adopted but later abandoned as a failure
in Los Angeles and Montgomery County, Pennsylvania. These
failures were attributed to inadequate rules and the lack of effective sanctions.' 2
In 1938, pretrial was included as rule 16 of the newly announced Federal Rules of Civil Procedure. 3 Considered the most
popular of the federal rules,' 4 and hailed by many as the most
9. See Sunderland, supra note 7, at 3.

10. Fox, Settlement: Helping the Lawyers To Fulfill Their Responsibility, 53 F.R.D.
129, 133 (1972).
11. Pickering, The PretrialConference, 9 HASTINGS L.J. 117 (1958).
12. Kincaid, PretrialConferenceProceduresin California,4 U.C.L.A.L. REv. 377, 378
(1957); Note, FederalPretrialPractice:A Study in Modification and Sanctions, 51 GEO.
L.J. 309, 330 (1963).
13. FED. R. Civ. P. 16 states:
PRE-TRIAL PROCEDURE; FORMULATING ISSUES
In any action, the court may in its discretion direct the attorneys for the
parties to appear before it for a conference to consider
(1) The simplification of the issues;
(2) The necessity or desirability of amendments to the pleadings;
(3) The possibility of obtaining admissions of fact and of documents which
will avoid unnecessary proof;
(4) The limitation of the number of expert witnesses;
(5) The advisability of a preliminary reference of issues to a master for
findings to be used as evidence when the trial is to be by jury;
(6) Such other matters as may aid in the disposition of the action.
The court shall make an order which recites the action taken at the conference, the amendments allowed to the pleadings, and the agreements made by
the parties as to any of the matters considered, and which limits the issues for
trial to those not disposed of by admissions or agreements of counsel; and such
order when entered controls the subsequent course of the action, unless modified
at the trial to prevent manifest injustice. The court in its discretion may establish by a rule a pre-trial calendar on which actions may be placed for consideration as above provided and may either confine the calendar to jury actions or
to non-jurybyactions
or extend
it to all
actions.
Published
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effective single rule in the administration of justice,15 rule 16 has
led to the adoption of similar procedures for many state courts.
In 1939, Pennsylvania adopted pretrial and in one year halved its
backlog of cases."8 Such results" led to the adoption of similar
rules in forty states by 1955.18 South Carolina's version, rule 43
of the Rules of Practice for the Circuit Courts, was enacted in
1969.'1
Unfortunately the results were not so spectacular everywhere; in fact, the conference procedure must be considered a
failure in many jurisdictions. It is used in only five percent of the
2
cases arising in Iowa;z' its use was discontinued in Kansas City; '
and in North Carolina the results have been very disappointing.2
Early failures of state rules based on rule 16 have generally been
attributed to the inertia of the bench in not educating the bar as
to what was expected of it.Y
Responsibility for successful implementation of pretrial
should be placed on the bench. It is generally accepted that the
procedure is better initiated by rule of the court than by act of
the legislature, for a rule is more easily changed as the need
arises. Further, the court standard should be a rule of procedure
and not merely a policy declaration; the realization that federal
15. Rice, Pretrialsand the Improvement of the Administrationof Justice, 6 OKLA. L.
REV. 249, 256 (1953). One popular magazine went so far as to state that it was "the most

revolutionary innovation of the century in our tradition encrusted, ponderous legal system." Soudern, Uncle Sam Modernizes His Justice, READER's DIGEST, Aug. 1948, at 45.
16. McNaughter, PretrialCourt in Pittsburgh,6 U. PITT. L. REV. 5 (1939).
17. Note, PretrialConferences in the District Courtfor Salt Lake County, 6 UTAH L.
REV. 259 (1959).
18. Report of the Pre-trial Committee, Section on JudicialAdministration of the
American Bar Association, 17 F.R.D. 474, 474-75 (1955).
19. S.C. CIR. CT. R. 43 [hereinafter cited as S.C. Rule 43] states:
A rule providing for pretrial conferences. In any action, the Court may, in its
discretion, direct the attorneys for the parties to appear before it for a conference
to consider
(1) The simplification of the issues;
(2) The necessity or desirability of amendments to the pleadings;
(3) The possibility of obtaining admissions of fact and documents which
will avoid unnecessary proof;
(4) The limitation of the number of witnesses; and
(5) Such other matters as may aid in the disposition of the action.
20. Pretrialin Iowa, supra note 3, at 345.
21. Tilberry, PretrialConference in the Kansas City Area, 21 U. KAN. CrrY L. REV.
77 (1952).
22. Note, Pretrialin North Carolina: The FirstEight Years, 36 N.C.L. REv. 521, 522
(1958). During the period 1957-58, 56% of all North Carolina courts conducted no pretrial
conferences and another 18% used the device no more than five times.
23. Laws, PretrialProcedure:A Modern Method of Improving the Trialof Lawsuits,
https://scholarcommons.sc.edu/sclr/vol26/iss3/8
25 N.Y.U.L. REV. 16, 17 (1950).
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rule 16 or the equivalent state rule is a rule of procedure seems
to be a key to its success. The wisdom or propriety of holding
conferences is no longer debated; today the mechanics of the
procedural rules are the focal points for discussion.2" The pretrial
conference is here to stay.
EXPRESSED GOALS OF THE PRETRIAL CONFERENCE

The pretrial conference is not an end in itself, nor is it a
substitute for a trial. Rather, it is a conference between the attorneys and the judge. As a conference participant, the judge must
be aware that he is not dispensing justice, but rather administering it. He therefore must play an active role in the conference and
not be unduly restrained by feelings of judicial propriety.
The conference is designed to prepare for, not to avoid, an
orderly, truthfinding trial. 25 As Judge Vanderbilt, architect of
New Jersey's pretrial procedure has said:
The great objective of the pretrial conference . . .is precisely
that which leads our appellate judges to read the briefs in advance of the argument-to enable the judge to have an intelligent view of the entire case before beginning to exercise the
judicial function of hearing a case or listening to the argument
of an appeal. 6
A second objective of the pretrial conference is the elimination of surprise in the trial of lawsuits. 2 This view has been articulated by the Court of Appeals of the District of Columbia, which
stated:
One of the prime objectives of this new, but now firmly established procedural device, is to do away with the old sporting
theory of justice and substitute a more enlightened policy of
putting the cards on the table, so to speak, and keeping surprise
tactics down to a minimum. 28
The main disagreement over the intent of the conference,
however, has centered on what is to be its proper goal. Some
believe that pretrial is a device to lessen pressures on overcrowded
24. See, e.g., Holtzoff, Federal PretrialPractice, 11 AM. U.L. REV. 21 (1962).
25. Ely v. Reading Co., 424 F.2d 758 (3d Cir. 1970).
26. Vanderbilt, Our New JudicialEstablishment: The Record of the First Year, 4
RuTGERS L. REV. 353, 366 (1950). See also Lockwood v. Hercules Powder Co., 7 F.R.D. 24
(W.D. Mo. 1947).
27. Wallin v. Fuller, 476 F.2d 1294 (5th Cir. 1973).
28. Clark v. Pennsylvania R.R., 328 F.2d 591, 594 (D.C. Cir. 1964). See also Rosden
v. Lenthold, 274 F.2d 747 (D.C. Cir. 1960).

Published by Scholar Commons, 2020

5

South Carolina Law Review, Vol. 26, Iss. 3 [2020], Art. 8
SOUTH CAROLINA LAW REvmw

[Vol. 26

court dockets"' and therefore view settlement as the ultimate goal
of the procedure. Such a viewpoint emphasizes the importance of
pretrial in urban areas and concedes its lack of value in rural
districts. Others maintain that the sole value of the device is
found in the superior quality of all subsequent trials. This latter
view characterizes pretrial as an attempt to "guarantee that the
struggle will be real, not sham, and that the battles will be fought
out in the heartland of the controversy, not on the fringes." 3
These two approaches are not mutually exclusive. Judge Clark,
Reporter of the Advisory Committee for the Federal Rules at the
time of the adoption of rule 16, has characterized the purpose of
the conference as the "individualization"'" of the lawsuit. One
could "individualize" a case by attempting to decrease the present cost and delay of litigation and still be faithful to ascertainment of the truth and the efficient administration of justice. This
combination is seemingly the goal of the drafters of both federal
rule 16 and South Carolina rule 43, and the common provisions
of the two rules have been selected as the logical points for division of the discussion which follows.
Rule 43(1): The Simplification of the Issues
No other procedural device can do what this section of the
rule is designed to accomplish. The purpose of the section is to
define the issues in controversy and to discard extraneous disputes and parties, thus expediting the determination of the case
on the merits.2 The judge focuses the discussion on what is to be
proved and keeps the attention of the conference riveted on the
actual points of contention. "[T]he open, candid, give-and-take
atmosphere of the pre-trial conference is a strong deterrent to
'33
insistence by counsel upon points known to be without merit.
The court must be careful to avoid imposing its own view of
the issues upon the parties; coercion has no place in the simplification of issues. On the other hand, the court must not allow itself
to be imposed upon by concessions which leave the issues cloudy,
29. La Canin v. Automobile Ins. Co., 41 F. Supp. 1021 (E.D.N.Y. 1941).
30. Louisell, Discovery and Pretrialunderthe Minnesota Rules, 36 MN. L. REv. 633,
661 (1952).
31. Clark, Objectives, supra note 14, at 164.
32. Irving Trust Co. v. United States, 221 F.2d 303 (2d Cir.), cert. denied, 350 U.S.
828 (1955); Atlantic Greyhound Corp. v. McDonald, 125 F.2d 849 (4th Cir. 1942); Nichols
v. Sunborn Co., 24 F. Supp. 908 (D. Mass. 1938).
33. Murrah, Pre-trialProcedure:A Statement of Its Essentials, 14 F.R.D. 417, 418
(1954). See Cherney v. Holmes, 185 F.2d 718 (7th Cir. 1950).

https://scholarcommons.sc.edu/sclr/vol26/iss3/8
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but how far the court should go in forcing the simplification of
issues is debatable. To illustrate, in Life Music, Inc. v. Broadcast
Music, Inc.m the parties remained unable to agree on the issues
after twenty-three pretrial conferences. The court then simplified
the issues for the parties, contending that rule 16 mandated its
action.3 5 This approach has evident detrimental side effects, for,
when carried to its logical conclusion, it would lead to a "minitrial" with neither party willing to concede anything, and each
vying to gain court definition of the issues in its favor.3 1 It is
apparent that the judge must cultivate the cooperation of the
attorneys if this facet of the pretrial conference is to be successful.
He must not allow counsel to be sidetracked by their own advocacy into collateral issues, but must strive to narrow the attention
of the conferees to the critical matters.3 1 Continued refusal to
cooperate may warrant the imposition of appropriate sanctions.
Critics maintain that there is no need for a rule such as 43(1).
They believe that well-drafted pleadings will achieve the same
result.3 9 A detailed discussion of the mechanics and functions of
pleadings is beyond the scope of this paper, but it should be noted
that the pleadings may lead to simplification of the issues only if
the pleader is a highly skilled practitioner." Often the issues are
not very clear when presented to the jury, especially in states such
as South Carolina, whose methods of pleading do not parallel
those of the federal rules. The conference method will insure
prompt simplification of the issues. Further, the critics never
explain why a system which values technical expertise over a just
result should be retained. A second criticism of pretrial is that the
issues can be simplified in conference only if the judge takes an
active role. In doing so he is said to be destroying the adversary
34. 31 F.R.D. 3 (S.D.N.Y. 1962).
35. Id.
36. Note, The Role of the Court in Simplifying the Triable Issues at the Pretrial
Conference, 72 YALE L.J. 383, 386 (1962).
37. Payne v. S.S. Nabob, 302 F.2d 803 (3d Cir.), cert. denied, 371 U.S. 870 (1962).
Issues such as whether or not a particular business entity is a corporation can consume
hours of court time; if the issue is not central to the determination of the case, it must be
disposed of at pretrial.
38. Further consideration is given the matter of sanctions in text accompanying notes
136 through 154 infra.
39. Kuykendall, PretrialConference: A Dissent from the Bar, 45 VA. L. Rav. 147, 148
(1959).
40. Chief Justice Burger maintains that attorneys practicing before the Supreme
Court are frequently incompetent. He has suggested requiring a demonstration of proficiency before an attorney is actually permitted to try a case in court. See Chief Justice
ProposesSteps Toward Advocacy Specialization, 60 A.B.A.J. 171 (1974).

Published by Scholar Commons, 2020

7

South Carolina Law Review, Vol. 26, Iss. 3 [2020], Art. 8
SouTH CAROLINA LAW REVIEW

[Vol. 26

process, essential to the well-being of justice in the United
States.4 ' This criticism, however, will not survive the realization
that this is a conference, not a "pure" judicial proceeding. The
adoption of modern pretrial and discovery techniques reflects a
value judgment that the legal profession will not allow technicalities in pleadings to alter the outcome on the merits. 2 Pretrial and
discovery reduce the chance that a case may be won or lost because of surprise at the trial.43
Rule 43(2): The Necessity or Desirabilityof Amendments to the
Pleadings
After adoption of a pretrial rule, the conference is the logical
place to consider amendments to the pleadings;" closing the
pleadings at this point would result in saving trial time. When a
rule such as South Carolina rule 43 is available, and a pretrial
conference is held, amendments at the trial should be allowed
only when matters arising after the conference are of such a nature that disallowance would result in manifest injustice. 5 Such
an approach would limit delay at trial and would provide an
incentive for attorneys to be fully prepared at the pretrial conference.
Rule 43(3): The Possibility of Obtaining Facts and Documents
Which Will Avoid Unnecessary Proof
The purpose of this section of the rule is to separate those
facts to be proven from those to be stipulated.4 6 Whatever the
issue in contention, the attorney who has thoroughly prepared his
case knows that many facts are not in dispute-a situation often
demonstrated by the number of admissions of fact made on the
day of the trial. 7 The rule merely seeks to have these facts agreed
upon at an earlier time. This provision also authorizes the marking of all exhibits and documents at the close of the conference,
in keeping with the theme of lessening surprise at trial."
41. See generally M.
(1964).

ROSENBERG, THE PRETIAL CONFERENCE AND EFFECTIE JUSTCE

42. Further consideration is given this point in text accompanying note 211, infra.
43. Hickman v. Taylor, 329 U.S. 495 (1947).

44. McDonald v. Bowles, 152 F.2d 741 (9th Cir. 1945).
45. 3 J. MOORE, FEDERAL PRAcrICE

16.01 et seq. (1972).

46. Cherney v. Holmes, 185 F.2d 718 (7th Cir. 1950); United States v. Bethlehem
Steel Corp., 157 F. Supp. 877 (S.D.N.Y. 1958).
47. Adams, The Effectiveness of the PretrialConference under the New Rules of Civil

Procedure, 47 Ky. L.J. 198, 199 (1958).

https://scholarcommons.sc.edu/sclr/vol26/iss3/8
48. Kuykendall, supra note 39, at 149. But

see note 196 infra.
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A major disagreement has arisen over the degree of disclosure
to be required in a given case. Although it is generally agreed that
there must be no attempt to secure stipulation of genuinely controverted facts, some commentators maintain that the party
must disclose the rationale behind a refusal to stipulate, while
others believe such complete disclosure perverts the legal system.
The Court of Appeals for the Tenth Circuit expressed the rationale of those advocating complete disclosure when it held that:
The spirit of a pre-trial procedure is not only to call the parties
together and ask them to stipulate as to all matters concerning
which there can be no dispute, but to compel them to stipulate
and agree as to all facts concerning which there can be no real
issue. The court has a right to compel the parties to do this.49
This argument requires the complete disclosure of the reasons for
any non-stipulation of facts;" failure to disclose at pretrial will
result in inadmissibility of the particular fact or document at
trial. 51 The result serves as its own sanction; if the court at trial
"will reject documents. . . which have not been so listed, counsel
will begin to comply with the rule. 5 2 It is sometimes argued that
sanctions are unnecessary because the attorney, an officer of the
court, will be aware of the importance of the rule and will agree
to stipulate whenever there is no reason not to do so.0
The counterargument is based on the belief that it is unfair
to require an attorney to divulge all his information at a pretrial
conference. There is a strong belief that such a procedure will
encourage incompetency in the bar, since an incompetent attorney will have access to all the information of his competent opponent. Additionally, this procedure might lead to lack of preparation by competent attorneys so they will have nothing to divulge
to their incompetent colleagues. 4 The potentially infectious nature of this attitude would cause justice to be the ultimate loser.
49. Berger v. Brannan, 172 F.2d 241, 243 (10th Cir. 1941), cert. denied, 337 U.S. 941
(1948); see also Holcomb v. Aenta Life Ins. Co., 255 F.2d 577 (5th Cir.), cert. denied, 358
U.S. 879 (1958).
50. Maryland Cas. Co. v. Rickenbaker, 146 F.2d 751 (4th Cir. 1944); Burton v.
Weyerhauser Timber Co., 1 F.R.D. 571 (D.Ore. 1941).
51. Laird v. Air Carrier Engine Serv., Inc., 263 F.2d 948 (5th Cir. 1959). Impeaching
evidence is frequently an exception. See Burton v. Weyerhauser Timber Co., 1 F.R.D. 571
(D.Ore. 1941).
52. Hooper, Judicial Preparationfor the Pretrial Conference, 29 F.R.D. 315, 317
(1962).
53. Vestal, The PretrialConference and the RecalcitrantAttorney: A Study in Judicial Power, 48 IOWA L. REv. 761, 762 (1963).
54. Id.
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Counsel knows that he cannot "effectively present his case and
cross-examine witnesses if he makes full disclosure in advance of
trial." In short, critics believe that the detrimental effect of the
procedure on the art of advocacy would deal a near-fatal blow to
the legal system. This nondisclosure argument, however, ignores
the realities of impending litigation. When trial follows quickly
after the conference," one cannot reasonably expect an attorney
to be unprepared. A lawsuit cannot be won solely on someone
else's evidence, and while it may be true that such a procedure
will aid the incompetent and unprepared attorney, the litigant at
least is assured a more just disposition of the action. The consequence must be accepted as a personal inequity of existence. 57 If
legal procedures do eliminate surprises and make the results of
litigation more just, by what right may the bar complain that the
art of advocacy is becoming less colorful?"
Since the purpose of these rules is the expeditious and just
administration of justice, the best approach seems to require
complete disclosure. Disclosure must be augmented by a ban
upon undisclosed information at trial unless, in the discretion of
the trial judge, such preclusion would be manifestly unjust. 9
Rule 43(4): The Limitation of the Number of Witnesses
It is essential that both parties be required to disclose the
names and addresses of all witnesses1 and provide a brief summary of their expected testimony." The number of expert and
cumulative witnesses can and should be limited under the authority of the rule.12 Failure to divulge the identity of witnesses
55. Kuykendall, supra note 39, at 150.
56. Further consideration is given to time of trial in text accompanying notes 121
through 128 infra.

57. Paterson, PretrialProcedurein Practice, 41 Ky. L.J. 383 (1953).
58. Pickering, supra note 11, at 127.
59. See generally Washington v. General Motors Acceptance Corp., 19 F.R.D. 370

(S.D. Fla. 1956).
60. Hodge v. Myers, 255 S.C. 542, 180 S.E.2d 203 (1971). See also Cherney v. Holmes,
185 F.2d 718 (7th Cir. 1950). Contra, United States v. Piper, 227 F. Supp. 735 (S.D. Tex.
1964); Nelson, Pretrial:An Effective Weapon of Advocacy, 4 U.C.L.A.L. Rv. 381, 393-94
(1957), which notes that California does not require that the names of witnesses be divulged at pretrial.
61. Bentley, How to Do Pre-Trialin State Courts, 14 Wyo.L.J. 1, 2 (1959).
62. Ruud v. United States, 256 F.2d 460 (9th Cir. 1958), cert. denied, 358 U.S. 817
(1959). See also Wright, The Pretrial Conference, 28 F.R.D. 141, 151 (1962), suggesting
that the rule grants the judge the authority to limit experts to one per side.

https://scholarcommons.sc.edu/sclr/vol26/iss3/8
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and their expected testimony should preclude such testimony.,
Witnesses not identified until after the conference may testify
only if notice of that fact is given to the judge and opposing
counsel. This requirement enables the litigants to proceed to trial
in a timely manner. The requirements of pretrial sacrifice some
of the well-prepared attorney's strategic advantages for the sake
of the timely administration of justice, but the court does not and
should not concern itself with the effect of its orders on the trial
64
tactics of counsel.
Rule 43(5): Such Other Matters as May Aid in the Dispositionof
the Action
Settlement discussions, the subject of the major controversy
surrounding the use of the pretrial conference, may be conducted
under the authority of this section. 5 Section 43(5) permits
mot"ions on the pleadings for consolidation of trials, for dismissal
for lack of jurisdiction, for stays, and in some jurisdictions, for
summary judgment. The judge may here consider the right to
jury trial and the question of jury waivers.6 6 It is also appropriate
at this point to consider whether judicial notice should be taken
of any facts.
Under this section, the court has the power to take two
courses of action which will greatly expedite any resulting trial
and reduce the risk of judicial error. First, the judge should ask
the attorneys if they plan to object to the introduction of any
known evidence. Second, the judge can require the attorneys to
present the jury instructions they will later request at the conference. These actions enable the judge to research doubtful questions and prepare his in-court rulings. This procedure will reduce
the number of "snap" judgments which the court must make,
thereby reducing the likelihood of reversible error. The resulting
decrease in evidentiary argument will also lead to a trial which
functions far more smoothly. Additionally, such a requirement
will provide added incentive for counsel to be fully prepared when
63. Friesen, The Minimum Requirements of a PretrialRule, 33 RocKY MT. L. REv.
523, 534 (1961).
64. Bentley, supra note 61, at 6.
65. Settlement is treated in detail in text accompanying notes 159 through 192 infra.
66. In New Hampshire, control over the trial docket and consideration ofjury waivers
has led to development of a device which saves the state considerable time and money. If
the attorney does not waive the jury trial in small cases, his case is automatically placed
at the bottom of the jury list. See Note, The Status of PretrialPractice in New England,
35 B.U.L. REV. 256, 265 (1955).
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appearing at pretrial. It is apparent that this subparagraph gives
the court authority to require counsel to submit memoranda detailing the impending action to both the pretrial judge and the
attorney for the opposing party. 7 Memoranda will aid the court's
understanding of the parties' differences. In the Southern District
of New York, for example, a memorandum is required in all civil
cases." The memorandum must include a listing of: what the
plaintiff and defendant expect to prove; statements regarding
counterclaims, admendments, and pleadings to be abandoned;
stipulation of facts and an indication of what the attorney expects
his opponent to stipulate; detail of damages claimed or relief
sought (given in specific figures so that the court's time will not
be wasted at trial); a listing of documents and records to be
introduced into evidence; and the names and specialties of expert
witnesses. Whenever such a memorandum is required, failure to
file is considered the equivalent of a nonappearance and a dismissal may be entered. 9
Justice in South Carolina would be aided by adoption of a
local rule that requires attorneys to give the pretrial judge any
requested jury instructions at the conference. Based on the information elicited at pretrial, the attorney should advise the judge
of any known evidentiary objections. In addition, the local rule
should give the judge the authority to require attorney memoranda if he feels they are necessary. Utilization of such a device
should be limited, however, to highly complex cases which apparently will occupy a great deal of judicial time. Further, the memorandum could be utilized as a very minor sanction when both
attorneys in a particular action are known to appear at the conference unprepared. However, further imposition of attorney
memoranda upon the bar does not seem to be warranted.
Pretrial Orders
Federal rule 16 provides for a pretrial order which supplants
the pleadings and controls the case at trial and on appeal.70 Nothing extrinsic to the order is admissible in court;71 therefore, comprehensiveness is its most important characteristic. Because the
67. See generally Sleek v. J.C. Penney Co., 26 F.R.D. 209 (E.D. Pa. 1960).
68. McAllister, PretrialPracticein the Southern Districtof New York, 12 F.R.D. 373
(1952).
69. Sleek v. J.C. Penney Co., 26 F.R.D. 209 (E.D. Pa. 1960).
70. Owen v. Schwartz, 177 F.2d 641 (D.C. Cir. 1949).
71. Comment, CaliforniaPretrialin Action, 49 CALF. L. Rzv. 909, 910-11 (1961). See
also Miles Laboratories v. Seignious, 30 F. Supp. 549 (D.S.C. 1939).
https://scholarcommons.sc.edu/sclr/vol26/iss3/8
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order controls the case, it must be enforced without deviation to
conserve time and expense .72 Amendment of the pretrial order
must be limited to those occasions where it appears that continued enforcement will result in "manifest injustice." 73
Most commentators feel that the pretrial conference can
achieve its maximum meaning and benefit only as crystallized in
the pretrial order. Judge Clarke maintains:
A pretrial order is an absolute necessity if the good accomplished by the conference itself is to be preserved
for the further
4
disposition of the case and in the trial itself.
Without such an order, the benefits of the conference can be
dissipated by time, memory and circumstance, thus diluting the
value of the procedure. 75 In those jurisdictions where the pretrial
judge is not the trial judge, a detailed pretrial order is the only
effective way to insure utilization of the fruits of the conference.
Many procedures are currently utilized for the preparation of
a pretrial order. The method adopted by any judge should be one
of his own choosing, since each choice will achieve different results, and the judge should be free to achieve the result desired.
For example, he may prepare a verbatim transcript of the pretrial
conference. However, such a method is unsatisfactory because it
tends to increase posturing by the conference participants. In
addition, it makes locating a particular point at trial difficult.
This hinders the purpose of the conference and should be avoided.
The most difficult form of pretrial order for the judge is one
dictated by him at the time of the conference. Since it is typed
and signed while the attorneys are present, however, it gives them
the best possible result-a copy of the order in their possession
when they leave the courthouse. Another method requires that
the judge dictate the order after the conference, but few judges
have the time necessary for such a procedure, and orders thus
produced would take far longer to reach the attorneys.
There are two methods which have the advantages of being
easily administered and giving the attorneys immediate knowledge of the contents of the order; but both have detrimental coun72. Gourley, Effective PretrialMust be the Beginning of Tral, 28 F.R.D. 165, 170
(1962).
73. Ely v. Reading Co., 424 F.2d 758 (3d Cir. 1970); Commercial Ins. Co. v. Smith,

417 F.2d 1330 (10th Cir. 1969); United States v. Sommers, 351 F.2d 354 (10th Cir. 1965);
Taylor v. Reo Motors, Inc., 275 F.2d 699 (10th Cir. 1960); Olson v. Shinnihon Kisen K.K.,

25 F.R.D. 7 (E.D. Pa. 1960).
74. Clark, Objectives, supra note 14, at 169.
F.R.D. 362, 363 (1962).

75. Christensen, The Pre-trial Order, 29
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tervailing considerations. First, the judge can fill out a pretrial
order form while the conference is in progress and have it duplicated for the attorneys at the end of the conference. This procedure encourages undue brevity at the expense of necessary comprehensiveness, and therefore is unsatisfactory. Second, the judge
may simply order that everything presented at pretrial be numbered and placed together to make up the pretrial order. This
method is occasionally used in jurisdictions which require pretrial
memoranda from the attorneys, but its use is not recommended
because it gives the judge no control over the contents of the
order. In addition, the order may become so bulky it is unusable
at trial.
The method most acclaimed by commentators requires coun77
6
sel to submit the pretrial order. With notice of the conference,
the court includes instruction to counsel detailing the substance
and form expected in the order. The attorneys then meet, learning immediately that there is no opportunity to draft an argumentative order,7 8 and must cooperate in preparing the order
eventually submitted. This method has added benefits: it allows
the court to control the order and gives prompt notice of its contents to the parties; it requires full attorney preparation prior to
the conference; it increases the attorneys' pretrial exposure to one
another, leading to a fuller understanding of the issues and proof;
and it allows the parties to discuss settlement without forcing
either attorney to initiate negotiation.
South Carolina rule 43 does-not provide for a pretrial order,
but the pretrial judge does have the implied authority to issue an
order supplanting the pleadings and fully controlling the resulting trial. The South Carolina Supreme Court noted with approval
language from an order of Judge Louis Rosen:
It is felt that this court has the implied or inherent power to
issue such orders in support of its jurisdiction and authority in
connection with such conference and as may prevent a miscarriage of justice.7 9
It is not readily apparent that South Carolina needs a pretrial
order, Judge Clarke's assertion that it is "an absolute necessity"
76. Id. See Pickering, supra note 11, at 126. See also Burton v. Weyerhauser Timber
Co., 1 F.R.D. 571 (D. Ore. 1941).
77. See text accompanying note 127 infra.
78. Griffis, Preparationof a PersonalInjury Case for PretrialConference, 29 F.R.D.
330, 333 (1962).
79. Hodge v. Myers, 255 S.C. 542, 545-46, 180 S.E.2d 203, 205 (1971).
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notwithstanding." With a simple oral understanding between the
judge and counsel on the points of rule 43 the apparent necessity
of the order evaporates if the pretrial judge is always the trial
judge, and if the case will quickly reach trial. Neither "time,
memory or circumstance" 8' will affect the influence which the
conference exerts over the conferees at the resulting trial. Nevertheless, in a factually complex case, a judge may desire to have a
formal order, and it appears that a South Carolina trial judge has
the inherent authority to issue such an order.
PROCEDURES WHICH WILL BEST AcHIEVE THE DESIRED ENDS

Mandatory or Discretionary
South Carolina rule 43, like federal rule 16, calls for the
pretrial of cases at the discretion of the court. Other jurisdictions 2 treat the pretrial conference as mandatory in all but a few
selected civil cases. The controversy concerning the preferable
method began in the 1940's and continues unabated today.
The arguments for mandatory pretrial are convincing. Advocates contend that when all cases are pretried, the court docket
will be shortened by the resulting increase in the number of settlements. Even when settlement cannot be reached, facts and
issues will emerge more clearly, and the cases which are tried will
proceed more rapidly. Expediting the trial process effectively increases public confidence in the bench and bar. Total acceptance
of pretrial by attorneys can come only after personal exposure to
successful procedures; by maximizing exposure, mandatory
pretrial will accelerate its own acceptance by the bar. In addition,
judicial apathy should cease to be a variable."
In South Carolina, a very strong argument for mandatory
pretrial can be made. In addition to arguments already advanced,
support comes from the fact that some judges on rotation utilize
pretrial conferences while others do not. Since uniformity of application may be the only way to obtain attorney acceptance of
80. See text accompanying note 74 supra.
81. See text accompanying note 75 supra.
82. New Jersey, Michigan, and California have mandatory pretrial in most civil
cases. The Southern District of New York and the District of Columbia have rules similar
to those of the states noted above. Several cities have implemented mandatory pretrial
by adoption of local rules. The results experienced under the local rule of Salt Lake
County, Utah, are discussed in the text accompanying note 189 infra.
83. See Pickering, supra note 11, at 120. Iowa reports that its discretionary pretrial
rule functions well only in areas of the state where it is utilized in every civil case. See
Pretrial in Iowa, supra note 3, at 346.
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rule 43, it may be necessary to remove discretion from the judge
and make the conference uniformly mandatory.
Although the argument for making the procedure mandatory
is formidable, it does lose sight of one essential fact: nothing will
be accomplished without the sympathic support of the judge, and
such support cannot be obtained by fiat. Therefore, making
pretrial mandatory may result in "pro forma" conferences, which
could actually increase hostility to the system. An apathetic
judge will make a mockery of pretrial.S Further, formal and rigid
requirements will break down under their own weight, while simplicity and flexibility will enhance the utility of pretrial., These
factors, when considered with the disputed role of pretrial in
other areas, suggest that the decision to pretry a case should
remain within the judge's discretion."
There should not be a "right" to pretrial upon request of a
party or the parties.8" It is believed that such a request by one
party will arouse the suspicions of opposing counsel and lessen
disclosure at the resulting conference. Responsibility for nonuse
of this valuable procedure must rest exclusively with the court.
If pretrial is mandatory, failure may be attributed to the rule
itself, while if pretrial is a matter of "right" only, the parties may
be blamed for any failure. Neither practice should be condoned,
however, for only if the court itself is responsible will judges come
to realize the true value of pretrial procedure.
Should the PretrialJudge Try the Case?
Some commentators state that the judge who pretries a case
must"8 be the trial judge; most state that he should 9 try the case.
If the pretrial judge knows that he will be the trial judge, he will
make a greater effort to conduct a productive conference. In addition, when the trial judge has pretried the case, he is able to begin
the trial with fewer preliminaries, conserving time and the jury's
patience.
On the other hand, if settlement of the lawsuit prior to trial
84. CaliforniaPretrial,supra note 71, at 924, 926.
85. See generally Delehant, PretrialConference in PracticalEmployment; Its Scope
and Technique, 28 NEB. L. REV. 1 (1948).
86. See generally Clark, To an UnderstandingUse of Pretrial,29 F.R.D. 454 (1962).
87. Delehant, supra note 85 at 14-15.
88. Clark, Objectives, supra note 14, at 165-66; Wright, Pretrial,supra note 62, at
148.
89. See, e.g., Lynch, PretrialProcedure,39 N.D.L. REv. 176, 185-86 (1963); Kincaid,
A Judge's Handbook of PretrialProcedure, 17 F.R.D. 437, 445 (1955).
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is seen as the primary goal of the conference, the judge at pretrial
should not be the trial judge."0 When the attorney knows that the
judge at the conference is not going to be the trial judge, he tends
to be more willing to discuss realistic settlement figures, because
he feels that discussion before such a judge will be less likely to
prejudice his case. A minority of commentators maintain that the
trial judge should not be permitted to pretry any case,regardless
of the intent of the conference. These critics contend that the
pretrial judge is incapable of achieving the necessary judicial
detachment after pretrial."
In South Carolina, however, it is apparent that the pretrial
judge must try the case. Unless rule 43 is amended to allow
pretrial orders, or until judges begin to make consistent use of
their inherent power to issue such orders, conference benefits will
be lost unless the pretrial judge hears the case. Additionally, the
rotation system in the state imposes a timing requirement on the
court which, when coupled with the general nonuse of the pretrial
order, requires that the pretrial and trial judges be the same
individual.9 2
Since PretrialIs Discretionary, Which Cases Should Be Pretried?
Many commentators believe that all civil cases should be
pretried. One authority states that even when it is apparent that
the conference will be a waste of time, (i.e. when the issues are
extremely simple) the case should be pretried, since the ten minutes it will take to pretry the case will be compensated for by
consistency. 3 Exception is generally made in domestic relations
cases 94 and in instances of retrial after successful appeal. Others
believe that only jury and complex cases should be pretried." The
judge's approach should be guided by the particular case and not
90. Pretrialin Salt Lake County, supra note 17, at 261; Thomas, supra note 2, at 391.
91. Fischer, Judicial Mediation: How it Works Through PretrialConferences, 10 U.
CHi. L. REv. 453, 455 (1943). An alternative which has met some success in the District of
Columbia is the use of trial examiners at pretrial. In jurisdictions faced with a tremendous
caseload this seems to be an attractive alternative. The use of these parajudicial personnel
has the dual advantage of freeing an additional judge for trial work and lending a welcome

continuity to pretrial techniques. See also Holtzoff, supra note 23, at 23-24.
92. For consideration of the timing requirement, see text accompanying notes 127 and
128 infra.
93. Marshall, PretrialConference: An Endorsement from the Bench, 45 VA. L. REv.
141, 146 (1959). Contra, Pickering, supra note 11, at 121.

94. Pierce v. Pierce, 5 F.R.D. 124 (D.D.C. 1946). See also Pre-trial Clinic, 4 F.R.D.
83, 89 (1946).
95. Lynch, supranote 89, at 177.
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his personal view of pretrial."8 The judge must remember that the
pretrial device is a uniform rule of procedure and, as such, his
discretion is subject to an arbitrary and capricious standard. Further, in making his decision, the judge must recognize the value
of the procedure and choose to pretry all civil cases with the
aforesaid exceptions. Retention of flexibility by the judge will
lead to a greater saving of court time and will not imperil a just
determination of the controversy.
Pre-conference Meeting of Attorneys

It is generally agreed that the pretrial conference should not
be the first time that the attorneys meet to discuss a particular
case.97 The judge may encourage counsel to meet and discuss the
case before the conference. If they decline, the court is not left
powerless. Exercising power of control over the docket, it may
order a pre-conference meeting.
Such a meeting will save time and effort at pretrial. The
court can order the production of an attorney memorandum, 98 but
even if a memorandum is deemed unnecessary, the meeting may
still be beneficial. The court can also order that counsel review
exhibits and exchange medical reports.99 Most importantly, it can
require counsel to make a good faith attempt to settle. ' One
commentator has even suggested that counsel pretry the ordinary
case and merely submit a complete order to the judge for
approval.'0 '
96. Delehant, supra note 85, at 11-12.
97. Handbook for Effective PretrialProcedure,37 F.R.D. 255, 265 (1965).
98. Attorney memoranda are fully discussed in the text accompanying notes 67
through 69 supra.
99. Jenswold, PretrialConferences, Wis. B. BULL. 5:35, 36 (1965).
100. Fox, supra note 10, at 136. The importance of this lead-in to settlement negotiations will be considered in text accompanying notes 180 through 182 infra.
101. Becker, A Modern, Efficient Use of the Bar and Other ParajudicialPersonnel
in Pretrialof Ordinary Civil Actions, 53 F.R.D. 159, 165 (1972). A preconference meeting
seemingly would have its greatest value as a settlement conference. A member of the state
judiciary could conduct an experiment whereby he requires the attorneys to meet, either
in person or by telephone, to specifically attempt to settle the case. If the case is settled
before pretrial, there is considerable savings of both court and attorney time. If the case
is not settled, the attorneys should proceed to discuss the issues, identifying the areas of
disagreement. Paterson, supra note 57. While simplifying the issues at the resulting
pretrial conference, the judge can proceed directly to these matters of known disagreement
and not have to spend time on the periphery of the matter. A comparison of results
obtained through use of this method with the method currently in use will, at best, result
in less judge and attorney time being expended per case. At worst, it will slightly inconvenience the attorneys of the district, in which case the procedure can be promptly discontinued.

https://scholarcommons.sc.edu/sclr/vol26/iss3/8

18

et al.: Pretrial Conference Procedures

1974]

PRETRIAL CONFERENCE

Where Should the Conference Be Held?
The question of whether the conference should be held in the
courtroom or in chambers has been debated since the 1930's.
Those who advocate the use of the courtroom claim that it tends
to expedite the procedure and is more impressive to the participants.' Further, advocates believe that such a procedure will
foster more adequate attorney preparation."° They contend that
the conference, when held in chambers, is entirely too informal.0 4
In addition, if the parties themselves are excluded from discussions in chambers," 5 as is usually the case, they may leave the
conference with a vague notion that they have been victimized in
some unknown way. This feeling will allegedly be eliminated by
a hearing in open court with the parties present. The proponents
of the in-chambers conference base their argument on the belief
that informality of procedure is essential to disclosure and that
greater informality will be obtained in chambers.' 0 The Court of
Appeals for the Fourth Circuit apparently agrees, since it has
stated that "[w]here counsel for all parties are present in a relatively informal proceeding, a District Judge can readily appraise
the problems as they appear to be at that time."'0 7 Advocates of
in-chambers meetings contend finally that since these proceedings are conferences, not trials, the atmosphere of the courtroom
is entirely alien to the general tenor desired.1
Best results can seemingly be achieved by eliminating inflexible requirements on the judge and allowing him to determine
which procedure he prefers to utilize. Against this personal
choice, however, he should balance other factors. 00 For example,
if the judge prefers to pretry cases in chambers, but knows that
one of the attorneys is virtually uncontrollable out of the courtroom, he should balance the value of informality against the possibility of not simplifying the issues. In such instances he may
desire to pretry the particular case in the courtroom.
102. Handbook, supra note 97, at 268. This procedure is of particular value in complicated cases, e.g., anti-trust.
103. Wright, Pretrialon Trial, 14 LA. L. REv. 391, 398 (1953).
104. Pickering, supra note 11, at 121.
105. See text accompanying notes 115 through 119 infra.
106. Smith, PretrialConference: A Study of Methods, 29 F.R.D. 348, 351 (1962).
107. Freehill v. Lewis, 355 F.2d 46, 48 (4th Cir. 1966).
108. Delehant, supra note 85, at 15.
109. English, A Year of PretrialSettlement Conferences, 40 Cin. B. Rec. 343, 345
(1959).
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Who Should Attend?
Since the pretrial conference is an essential point in any
lawsuit, the trial attorney most familiar with the case must be
present at pretrial. In fact, some commentators believe it is better
to postpone pretrial rather than to conduct it in the absence of
the most knowledgeable counsel;"10 most believe that more severe
sanctions are appropriate."' In addition, the attorney should attend pretrial with full authority from his client to stipulate the
facts and to settle should the opportunity arise. Commentators
generally agree that it is within the power of the trial court to
require that the attorneys, especially those for insurance companies,"' have such authority. ' 3 Including such a requirement in
local rules could greatly enhance the value of the pretrial conference.
The commentators are divided on the question of whether
the parties themselves should be present in the conference room,
available in the courthouse, or not present at all. In Ohio,", where
the main goal of the conference is settlement, the parties are
required to be present; while in North Dakota the parties are
merely encouraged to be present." 5 Proponents of this approach
contend that, by seeing the real issues of the lawsuit, the litigant
will be better able to evaluate his own case and to make a more
intelligent decision of when to settle."' This approach seems erroneous, for one can question why the litigant is paying an attorney
if the litigant's personal evaluation of the case is to control the
settlement decision. If the attorney is not given full authority to
settle, some commentators believe that the party should be present in the courthouse, available for stipulation and settlement on
his own authority."' While this procedure may expedite settlement and stipulation, its opponents contend that forcing the litigant to sit patiently in a vacant courtroom will cause him to
harbor feelings that he was "sold out.""' Judge Skelly Wright of
110. Lynch, supra note 89, at 178.
111. See text accompanying notes 136 through 154 infra.
112. Pretrialin New England, supra note 66, at 277.
113. Handbook, supra note 97, at 265; Bentley, supra note 61, at 6; Fox, supra note
10, at 146.
114. Thomas, supra note 2, at 381-83.
115. Lynch, supra note 89, at 186.
116. Id. A seemingly better justification would be to give the party his day in court
and thereby make him more amenable to settlement. Clark v. United States, 13 F.R.D.
342 (D. Ore. 1952).
117. See, e.g., Delebant, supra note 85, at 16-17.
118. Wickhem and Ryan, PretrialPracticein Wisconsin Courts, 1954 Wis. L. Rxv. 5,
https://scholarcommons.sc.edu/sclr/vol26/iss3/8
36 (1954).
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the Court of Appeals for the District of Columbia fears that if the
parties are present, "the lawyers will begin to act like thespians. . .. ""' Posturing by the attorney for the benefit of his client
does disturb the atmosphere of the conference. Moreover, the
attorney will be reluctant to stipulate to any fact or agree to any
compromise settlement when such concessions must be made in
the presence of his client.
The commentators are generally skeptical about allowing
anyone unconnected with the lawsuit to be present while the
conference is in progress. Judge Wright, for example, feels that
even court reporters should be banned: "If you bring a reporter
in there to take down what the lawyers say, they won't say any20
thing."
In the final analysis it seems best to require trial counsel's
attendance at the conference with full authority to stipulate and
settle and to require the exclusion of all others not connected with
the lawsuit. This procedure will assure that no external pressures
divert the conferees from the purpose at hand.
When Should the Conference Be Held?
The pretrial conference should be held far enough in advance
of the trial to allow adequate preparation by counsel and to permit the court to familiarize itself with legal theories and positions
presented in the pleadings with any additional material produced
by order of the court.'2 ' If the conference is held immediately
before trial, it will not result in saving time or effort in preparing
for trial 22 and may force the meeting of two attorneys who are no
longer willing to compromise.' 3 The recommended times for
pretrial generally range from two to three weeks before trial,' 2 but
in practice, however, the range has extended from one day in
North Carolina 5 to three years in Chicago.' 21 Both extremes have
been severely and justifiably criticized.
119. Wright, Pretrial,supra note 62, at 144.
120. Id.
121. Christensen, When Is a Pre-TrialConference a "PretrialConference"?, 23

F.R.D. 129, 132 (1958).
122. Shafer, The Pre-trialConference in the Common Pleas Courts of Pennsylvania,
63 DICK. L. Rav. 239, 244-45, 249-50 (1959).
123. Wickhem and Ryan, supra note 118, at 14.
124. Murrah, supra note 33, at 421; cf. Friesen, supra note 63, at 533.
125. Paschal, Pretrial in North Carolina: The First Eight Months, 28 N.C.L. REv.
375, 376 (1950).
126. English, supra note 109, at 343. Because of the time element, nothing is attempted atby
this
meetingCommons,
other than settlement.
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Counsel for each party should be notified of an upcoming
pretrial conference ten days to two weeks before the pretrial
date.12' This period will be sufficient for preparation since the
court may use the letter of notice to advise counsel of any additional items, such as the attorneys' memoranidum, which will be
required of them at the conference.
Because of South Carolina's system of judicial rotation, particular problems arise concerning advance notice of pretrial. The
first day that a judge is in a locale is also his first opportunity to
conduct a pretrial conference. Under these conditions it is difficult to maintain the optimum two-to-three week spread between
pretrial and trial, but there are several alternative solutions. Two
weeks prior to the start of the term, each judge could spend one
day in the new locale to pretry the first case or cases on the
docket. Thereafter, the trial judge could reserve Mondays during
the term for pretrial of the remaining cases. If any one judge
failed to use this procedure, however, and continued to hold
court, his trial docket would be seriously interrupted by the incoming judge's schedule of pretrials. Alternatively the outgoing
judge could pretry the first cases on the docket of his successor
and leave him pretrial orders, but the feasibility of this procedure
hinges upon use of pretrial orders in every case, a practice which
is not currently followed in South Carolina.2' The most viable
solution is to reserve the first week of each session for pretrial,
thereby allowing a time span between pretrial and trial of seven
to twenty-four days.
Relation of PretrialConference to Discovery
The pretrial conference and modern discovery techniques
have the same goal but are actually two different procedures. The
pretrial conference is not a substitute for discovery, nor should it
be utilized in such a manner.' Professors Wright and Miller
believe that the conference should be utilized to guide and structure discovery;'3' but most commentators state, however, that the
most effective use of both can be achieved by scheduling discovery far enough in advance of the conference so that it must be
complete by pretrial.131 Justice Brennan, for example, feels that
127. Kincaid, supra note 89, at 445.
128. See text accompanying note 92 supra.
129. Ridge, Wat Do Judges andLawyers Want from the MandatoryPretrialConference Practice?, 17 U. KAN. Crry L. REv. 83, 91 (1949).
130. WRIom & MILLER, supra note 6,§ 1528.
131. See, e.g., Buffinton v. Wood, 351 F.2d 292 (3d Cir. 1965). One Court has held
https://scholarcommons.sc.edu/sclr/vol26/iss3/8
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the pretrial conference will not be effective unless there is opportunity for considerable advance discovery.' 32 The experience of
Iowa'3 and Wyoming'3 4 is particularly illuminating. Observers in
those states maintain that the single most important key to successful pretrial is completion of discovery prior to the conference.
In order to accomplish the goals of the pretrial conference, counsel must have a thorough knowledge of his position in the case, a
knowledge which can best be assured by exhaustion of discovery
procedures.
Judge Murrah of the Court of Appeals for the Tenth Circuit,
a leading proponent of the pretrial conference, suggests that two
or more pretrial conferences be held in complicated actions; e.g.,
anti-trust cases, class actions and shareholder derivative suits.'1
The first would be used to plan the scope and direction of discovery and the second would be conducted after the close of discovery. Such an approach makes maximum use of the conference
and gives the judge firm control over discovery.
Sanctions
The source of the power to impose sanctions for violations of
pretrial proceedings is in dispute. A few commentators' 6 maintain that the sanctions of the discovery rules should also apply
to the pretrial conference. This view, however, rests upon the
questionable premise that merely since the goals of discovery and
pretrial are substantially similar, the same sanctions should
apply to their obviously dissimilar methods. The more generally
accepted view is that the power to impose sanctions is derived
from the inherent rule-making power of the court,' 37 a view
adopted by the Supreme Court in Link v. Wabash R.R.,13s where
Justice Harlan stated that courts possess the inherent power to
enforce their rules, orders, or procedures, and to impose approprithat a motion for a conference was premature where discovery was not complete. Wolfe
v. O'Neill, 336 F. Supp. 1255 (D. Alas. 1972).
132. Brennan, supra note 1, at 479. A few commentators state that discovery should
be complete. See, e.g., Griffis, supra note 78, at 331. Others would allow the time for
discovery to be extended for good cause shown. Becker, supra note 101, at 171.
133. Pretrialin Iowa, supra note 3, at 348.
134. Bentley, supra note 61, at 4-5.
135. Murrah, supra note 33, at 421. See also Elder-Beerman Stores Corp. v. Federated Dep't Stores, Inc., 459 F.2d 138 (6th Cir. 1972).
136. See, e.g., Dow, The PretrialConference, 41 Ky. L.J. 363, 368 (1953).
137. Delta Theatres, Inc. v. Paramount Pictures, Inc., 398 F.2d 323 (5th Cir.), cert.
denied, 393 U.S. 1050 (1968).
138. 370 U.S. 626 (1962).
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ate sanctions for failure to comply."9
The pretrial conference concept can fail if the court either
feels that it does not have the authority to impose sanctions or
decides to avoid their use. Nevertheless, the bench cannot allow
its operations to be thwarted and hence should impose appropriate sanctions against anyone who flagrantly ignores the aims or
rules of the court. 4 0
On the other hand, Justice Black's dissent in Link is a warning which must be observed: the court must beware of promoting
speed at the expense of justice. To punish too often makes the
conference a burden not commensurate with the results; 4 ' to punish too severely for each instance of non-compliance is to place
too high a premium on the conference as an end in itself.'
Sanctions may be imposed on either the litigant or his attorney. The principle of agency justifies imposing sanctions on the
litigant; he has selected his attorney and, in turn, may take action against him in a malpractice suit. Two sanctions exist
against the litigant. First, if the plaintiff's attorney fails to appear
at the pretrial conference, the action can be dismissed for failure
to prosecute. 4 3 Second, if the attorney's failure to stipulate to
facts is shown at the subsequent trial to have been without substantial justification, the court may tax the recalcitrant litigant
with all reasonable expenses incurred in proving those facts. 4
Sanctions against the attorney arising when the court is unwilling to find a viable reason to penalize the litigant for the
procedural shortcomings of his attorney.' The courts can require
the appearance of counsel at the pretrial conference' 4' and can
penalize nonappearance with fines or other appropriate action. 47'
The attorney may be cited for contempt for failure to appear.'
139. Id. at 630.31.
140. Modifications and Sanctions, supra note 12, at 330.
141. 370 U.S. 626, 649 (Black, J., dissenting). See also Thode, The Case for the
Pretrial Conference in Texas, 35 TEX. L. REv. 372, 382 (1957).
142. Note, Dismissal for Failure to Attend a Pretrial Conference and the Use of
Sanctions at PreparatoryStages of Litigation, 72 YALE L.J. 819, 828 (1963).
143. 370 U.S. 626.
144. Friesen, supra note 63, at 534. See also Note, PretrialConferences in Iowa, 7
DRAKE L. REV. 2:41, 45 (1957).
145. Modification and Sanctions, supra note 12, at 331.
146. Daitz Flying Corp. v. United States, 4 F.R.D. 372 (E.D.N.Y. 1945); Wisdom v.
Texas Co., 27 F. Supp. 992 (N.D. Ala. 1939).
147. M.W. Zack Metal Co. v. S.S. Birmingham City, 291 F.2d 451 (2d Cir. 1961). See
also United Sheeplined Clothing Co. v. Arctic Fur Cap Corp., 165 F. Supp. 193 (S.D.N.Y.
1958).
148. See generally Pretrialin New England, supra note 66, at 269.
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If, after having received proper notice, he is unprepared at
pretrial he may be guilty of unlawful interference with the proceedings of the court."' Alternatively he may be reprimanded for
failure to comply with a rule of procedure.15 Further, as an officer
of the court, an attorney owes a duty to that court, and violation
of this duty by not complying with an order or by misleading the
his unprofessional conjudge may lead to suspension. 5 ' Finally,
15 2
duct may be grounds for disbarment.
Although active sanctions do exist, it should be noted that
the very knowledge of such sanctions and the possibility of their
use serves as an effective deterrent to any activity which would
lead to imposition of the sanctions. 5 ' These sanctions, together
with control over the docket and the wording of the pretrial
order,' -" give the courts full power to insure that the conference
will proceed as planned.
Importance of Local Rules
An effective pretrial conference requires fixed and uniform
rules,1 55 either on the state or local level. Uniformity informs the
lawyer of what is expected of him by each judge in each type of
case; a lawyer so informed will come to pretrial conferences adequately prepared. However, the objective should be uniformity
within each district to allow for the peculiarities of localities. In
largely decentralized rural districts, for example, an inflexible
procedure could require additional expenditure of time with no
corresponding increase in benefit. 5 ' Such a situation demands
the adoption of local rules which can be tailored to suit local
needs. 15 7
As long as South Carolina continues to have a general
149. Friesen, supra note 63, at 534.
150. Thode, supra note 141, at 380.
151. Vestal, supra note 53, at 770.
152. Id. at 777.
153. Modifications and Sanctions, supra note 12, at 330-32.
154. Vestal, supra note 53, at 773.
155. Griffis, supra note 78, at 331.
156. Dobie, Use of Pre-TrialPracticein Rural Districts, 1 F.R.D. 371, 376 (1941).
157. See, e.g., Christensen, supra note 75, at 364-65. One commentator strongly disagrees with the value to be placed on local rules. He states
that the federal rules are effectuated under . . . strong local pretrial rules and
by the presence of judges with tenure who are freed from local pressures. Where
local influences are strong, as is the case at the state level, we will achieve
greater success at pretrial by an elaboration of procedures in the state rules of
civil procedure, themselves, rather than leave these matters to the local rule and
local option.
Martz, Pretrial
Preparation,
28 F.R.D.
137, 140-47 (1962).
Published
by Scholar
Commons,
2020
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pretrial provision, any improvement in pretrial procedure must
come through adoption of local rules, and the state might benefit
from a novel system of instituting workable local rules. 58 The bar
association of each circuit could draft and adopt pretrial rules
and then forward them to the circuit judge f6r his consideration.
The judge could add features he considers desirable and publish
the rules, providing a single established set of rules to which
counsel would have to adjust. Furthermore, judges on rotation
would have to take notice of the local support for a local system
of pretrial procedure.
ACHIEVEMENTS OF THE CONFERENCE

Settlement
Rule 16 contains no specific authorization for settlement discussion, but Judge Clark believes, as do many other authorities,
that settlement of cases would be a natural by-product, not the
primary goal, of the pretrial conference. 5 ' The intent of the
pretrial conference, however, is never the same as the intent of a
mere conciliation conference, and the two must not be confused.
Those who see the primary purpose of pretrial as early settlement of cases believe that the settlement discussion should be the
first order of business. They question the value of wasting time
in the simplification of issues and stipulation of facts when the
case is going to be settled anyway. 6 ' The counterargument is that
a settlement will come only through a realistic appraisal of the
case. A full pretrial procedure will pinpoint the issues and eliminate the uncontroverted facts.1"' Thus parties who were unwilling
to settle before the conference may view their respective positions
more realistically after exposure to both sides of the controversy.
At that point, "the likely results are readily apparent, and settlement, without pressure from the court, will follow as a matter of
course."'' 2 This latter approach, which seems more in keeping
with the general aim of rule 16, should be adopted in the interest
of the speedier administration of justice.
Even more basic, however, is the question of whether settle158. Thode, supra note 141, at 386.
159. Clark, Objectives, supra note 14, at 167.
160. Pollack, supra note 8, at 452.
161. Spangenberg and Ulrich, Pretrialfrom the Viewpoint of Two Lawyers, 7 WEST.
REs. L. REv. 418 (1956).
162. Jenswold, supra note 99, at 40. See also Laws, Pretrial:Its Purposes and
Potentialities,21 GEo. WASH. L. Rav. 1, 7 (1952).
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ment is a proper subject for consideration at pretrial. Some maintain that the litigant is entitled to his day in court; hence there
is no place for settlement at pretrial."3 Nevdrtheless, the litigant
is always free to refuse even the most reasonable offer and proceed
to trial. The decision to settle or not is directed by the litigant-it
is not imposed upon him. Others maintain that once the judge
mentions settlement, counsel can refuse nothing for fear of incurring the wrath of the trial judge.' 4 The fallacy of this argument,
however, is readily apparent. If counsel is afraid to disagree with
the judge on settlement questions, he will most likely be afraid
to disagree on matters of stipulation and simplification. The fact
that attorneys are not afraid to do these things demonstrates that
they will be able to resist settlement pressures in a similar manner. Another objection is that the dignity of the court is lowered
when the judge "dabbles" in settlement discussions. Actually,
nothing so lowers the dignity of the court or so weakens the conference as does delay occasioned by purely legal formalism.' 5 On
the other hand, nothing so enhances law as does expeditious determinations of actions. A further objection, however, is that judicial attention to settlement may lessen the effectiveness of the
conference itself by diverting the focus from the exclusion of extraneous matters.'6 6 This objection disappears when settlement is
not discussed until the conference has considered simplication
and stipulation.
The opposing view encourages settlement attempts. As one
commentator has stated:
[Slettlement is an important use of pretrial and is consistent
with the overriding goal "to further the disposition of cases according to right and justice on the merits."
Implementation of settlement by practical, prudent judicial
mediation is one of the most desirable and useful products of
[the rules]. '67
Lawyers are frequently reluctant to initiate settlement negotiations for fear that their opponent will misconstrue the approach
and interpret it as a sign of weakness. The court can lend invalua163.
164.
165.
166.
167.

Clark, supra note 86, at 455-56.
M. RosENERG, supra note 41.
Fischer, supra note 91, at 464.
WmRrr & MILLEa, supra note 6, § 1522.
Fox, supra note 10, at 134-35, 139.
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ble assistance in breaking this impasse.16
In situations where settlement will be mutually agreeable
and the court can help to dissipate the fear blocking settlement,
it is clearly desirable for the court to do so. 69 Indeed, it would
seem strangely foolish in such a case to c6ndemn the court's
methods in reaching the settlement which generally results after
the issues have been simplified and the attorneys have become
familiar with the opposition's view of the case."'
The Role of the Judge in Settlement
Disagreement exists among the authorities concerning the
proper role the judge should play in advancing settlement discussion. All agree that he must neither coerce a settlement nor discuss settlement terms with the parties; but here agreement ends.
At one extreme is the claim that it is not advisable for the judge
to participate in settlement discussion"' because, if counsel perceives the judge to be utilizing pretrial to exert pressure for settle172
ments, the usefulness of pretrial may be irreparably harmed.
One commentator has expressed this attitude:
The aim of their judicial function seems to be the disposition of
cases without trial. This is accomplished in a bastard's form of
arbitration. The judge lays aside his judicial dignity and assumes a role that has been irreverently characterized as a blackrobed haggler directing settlement negotiations between the litigants. This strange process of conciliations
will eventually
173
lessen the feeling for the majesty of the law.
At the opposite end of the spectrum is the belief that the aims of
the conference can best be achieved if the judge is directly involved in the settlement discussion. The leading proponent of this
view is Judge Skelly Wright of the Court of Appeals for the District of Columbia. His position is best explained by his approach
to personal injury cases: "I tell them 'This case is worth $20,000
for the settlement,' and I tell them why; and I tell them further
to go tell their clients that I said S0.171 Judge Wright contends
that lawyers want to be able to go to their client and say, "This
168.
169.
170.
171.
172.
173.
174.

Holtzoff, supra note 24, at 29-30.
Dow, supra note 136, at 377.
Wright, supra note 103, at 399.
Rice, supra note 15, at 253.
Hugus, Pre-Trialin West Virginia, 55 W. VA. L. REv. 110, 118 (1952).
Jenswold, supra note 99, at 41.
Wright, Pretrial,supra note 62, at 145.
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is what I think but the judge says this.11 5 After the conference,
some judges continue to monitor the progress of settlement
through frequent contact with the attorneys. 7 ' Professor Moore,
however, emphasizes that a judge actively encouraging settlement risks disqualification from conducting the trial because of
suspected bias against the party resisting settlement. 7 '
The middle-of-the-road approach frequently expounded by
the commentators seems to be the one which should be utilized
by the courts. Proponents feel it is proper "to use the good offices
of a judge . . . as a friendly, official, impartial intermediary in
an attempt to reach some disposition of the case without trial
....

"178

Haggling is to be avoided, but the impartial and objec-

tive view of the judge is often of inestimable value to counsel."'
It is best to view the judge as a "catalytic agent," that brings the
parties together and encourages them to settle.' 0 It is here that
the true value of the pre-conference meeting of attorneys becomes
apparent. 81 Aware that counsel have already met and discussed
settlement demands, the judge can ask at the conference if settlement appears possible. If the attorneys answer affirmatively, the
judge may state his views, but if they know that settlement is
impossible, their statement to that effect will enable the judge to
avoid any appearance of coercion.
Some attorneys will avoid discussion of settlement figures
before the judge, especially in non-jury cases, for fear that the
judge will not be able to keep an open mind during adjudication.
The fear may be dispelled to some extent by a judicial reminder
to the attorneys that the figures are mentioned only in contemplation of settlement.' 4 It seems entirely appropriate to allow the
use of the "good offices" of the judge for consideration of settlement. Such a procedure can do nothing other than expedite cases
capable of settlement. Coercion of a settlement agreement is entirely improper, and since coercion is a value which exists in the
mind of the coerced, what might be "pushing for settlement" to
175. Id.
176. English, supra note 109, at 345.
177. 3 J. MooRE, supra note 45, 16.17.
178. Christensen, supra note 121, at 130.
179. Smith, supranote 106, at 353.
180. McIlvane, The Value of an Effective Pretrial,28 F.R.D. 158, 163 (1962).
181. The pre-conference meeting is discussed in text accompanying notes 97 through
101 supra.
182. Jenswold, supra note 99, at 40.
183. Kincaid, supra note 89, at 449.
184. Id.by Scholar Commons, 2020
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the pretrial judge might appear coercive to the attorney. If the
judge does overstep his bounds, attorneys should blame him and
not pretrial procedure.
Empirical Effects of Pretrialon Settlement
The most detailed and statistically accurate survey of the
results of the pretrial conference was conducted in New Jersey in
the early 1960's.'1 That study indicated that pretrial had no significant effect on the resulting number of settlements; and similar results were obtained from a survey of over one hundred California judges. ' While these results are instructive, they do not
necessarily reflect the situations existing in other jurisdictions.
The District Court for the Western District of Pennsylvania
adopted a standardized pretrial procedure when the court backlog was 2,195 cases. Two years later the reduction of the backlog
to 1,396 was attributed to an increased number of settlements due
to pretrial.187 In Colorado, the only court regularly utilizing
pretrial conference procedures (Denver) tries only 12 percent of
its filed cases compared with a state average of 23 percent; where
conference procedures are frowned upon, 37 percent are tried. l u
The most remarkable results, however, were achieved in Salt
Lake County, Utah. Although pretrial had been established in
1950, its use had been sporadic. In 1957, responding to an average
fourteen-month delay in bringing cases to trial, the Salt Lake
City judges drafted local rules making pretrial mandatory. All
pretrial conferences were conducted by a single judge who was
relieved of all other duties. The judges explained the procedure
to the local bar and emphasized that its assistance was essential
in lessening docket congestion. In one year this procedure reduced
the average delay to one month, and the positive influence of the
conference procedure on settlement was cited as the direct cause
of the reduction.' 8 Such results indicate that a positive statement
that pretrial has no effect on settlement is suspect. Only experience with the particular rule in the particular jurisdiction will
indicate whether or not pretrial exerts a positive influence on
settlement.
185. M.
186.
187.
188.
189.

ROSENBERG,

supra note 41.

CaliforniaPretrial,supra note 71, at 917.
Gourley, supra note 72, at 168.
Martz, supra note 157, at 137-38.
Pretrialin Salt Lake County, supra note 17, at 259.
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Effects of Pretrialon Trial and Appellate Procedure
Only a few studies have been made into the effects of pretrial
on trial and appellate procedure. Nevertheless, the limited information gathered is somewhat useful in evaluating pretrial effectiveness in a particular locale to determine whether the results of
pretrial are consistent with its goals. Although one would expect
that the increase in the number of stipulations of fact would cause
a greater number of jury waivers, results contradict this assumption. 90 One explanation for the decrease might be that in cases
which are not settled at pretrial the attorney believes that he
must appeal to a jury rather than to a judge who has witnessed
his inability or unwillingness to settle. The New Jersey study
noted that there was no effect on the percentage of plaintiffs that
recovered damages. In cases that were pretried, however, the average recovery was substantially greater than in non-pretried
cases.19' This result may be attributed either to the higher percentage of jury cases among those that were pretried or to the settlement of smaller cases in pretrial leaving a higher percentage of
major cases to be tried. No conclusive answer was identified by
the study. Pretrial has shown no effect on the number of new
trials sought, but has decreased the likelihood of the success of
such requests. The surveys revealed that there is apparently no
correlation between pretrial and the number of appeals requested
or reversals granted. 112 Why some slight decrease did not appear
is not explained.
The results of existing studies on the effects of pretrial on
trial and appellate procedure are obviously somewhat puzzling
and certainly less than totally satisfying to advocates of pretrial
conferences. Both advocates and opponents alike must concede,
however, that the overall paucity of in-depth studies in the area
makes firm and meaningful conclusions extremely difficult to
draw at this time.
The Effect of Pretrialon the Quality of Resulting Trials.
Studies do indicate that pretried cases reaching trial were of
a uniformly higher quality than those that did not have the benefit of the pretrial conference.'93 This improvement can be attrib190.
191.
192.
193.

M. ROSENBERG, supra note 41, at 69.
Id. at 70.
Id. at 67. See also CaliforniaPretrial,supra note 71, at 921-22.
M. ROSENBERG, supra note 41, at 68.
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uted to preparation for the conference, which in turn brought
about more careful preparation for the trial itself. The judge
found himself better prepared because he was aware of the majority of the difficult questions he would face at trial. Forewarned,
he had ample opportunity to research those questions of law and,
as a result, found the trial itself much less taxing and his performance much more professional.' 4 The primary reason for increased
quality of trials, however, was greater attorney preparation. By
having to complete discovery, interview witnesses, complete legal
research and give consideration to those points which could be
stipulated more than a week before trial, counsel found more time
to plan trial tactics. With the pressures of last minute preparation
removed, counsel's theories were more cogently presented at trial
and the issues emerged in much clearer form." 5 Further, attorneys generally agreed that they were less frequently surprised in
pretried cases.' 9 '
Considerationsof Time
There is total divergence in opinions concerning the timesaving effects of pretrial conferences. For example, New Jersey
97
reports that pretrial results in no savings of total judge time,
but California reports that judge time is reduced significantly
through the use of pretrial.'9 ' All observers agree, however, that
an increase in the use of pretrial will cause an increase in the time
spent by attorneys.'99
Pretrial not only reduces the amount of extraneous matter
introduced into evidence at trial, but also lessens the probability
that essential evidence will be omitted. There was no demonstrable decrease, however, in the number of unnecessary and cumulative witnesses at trial,"'9 an indication that the pretrial judge
194. Lynch, supra note 89, at 186.
195. M. ROSENBERG, supra note 41, at 33.
196. Id. at 39.
197. Id. at 53.
198. CaliforniaPretrial,supra note 71, at 919.
199. Id. See also M. ROSENBERG, supra note 41, at 909.
200. Id. at 68. The New Jersey experiment indicated the following percentages of
cases within each listed time frame:
Time (in hours)
Technique

Compulsory pretrial
No pretrial

less than 5

5-10

over 10

34%
43%

40%
35%

26%
22%
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must place greater emphasis on limiting the number of cumulative witnesses to be called.
While New Jersey results show that trials after pretrial are
longer than those not pretried (perhaps explained by the success
in settling minor claims), similar results may not occur in other
jurisdictions. In California only a "slight decrease" in actual trial
time was reported, 2 ' but Texas reported a 27 percent decrease.
In Colorado, the average time per trial in the one district regularly utilizing pretrial was 58 percent of the state average, while
the three districts which rarely used pretrial took two and onehalf times the average. 2 These results indicate that those cases
which are not settled and reach trial will be disposed of in a
shorter time with reduced expense.2 3
Public Relations
The need for the pretrial conference is clearly demonstrated
in the area of public relations. A juror cannot understand why it
takes the legal system hours to prove something that he intuitively knows-for example, the corporate existence of a business.
Stipulation of facts at pretrial will help eliminate such misgivings. When combined with simplification and consideration of
probable evidentiary matters at the conference, the trial proceeds
much more smoothly, and "not only makes for coherency and
efficiency, but, even more significantly, wins respect for judicial
20 4
administration."
Additionally, Judge Marshall of Virginia has stated:
I often felt a case had been poorly presented to the jury; that
too many non-essential controversies had been developed; and
that we had done much to confuse, rather than enlighten, the
25
jury as to the real issues.
Such confusion would have been avoided if the trial had followed
an effective pretrial conference.
Litigants benefit greatly from pretrial, and their realization
of this fact will in turn benefit the entire legal system. A trial
201.
202.
203.
Life Ins.
204.
205.

CaliforniaPretrial,supra note 71, at 919-20.
Martz, supra note 157, at 138.
Brown v. Christman, 126 F.2d 625 (D.C. Cir. 1942). See also Holcomb v. Aetna
Co., 255 F.2d 577 (10th Cir.), cert. denied, 358 U.S. 879 (1958).
Gourley, supra note 72, at 171.
Marshall, supra note 93, at 142.
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which has been preceded by an effective pretrial moves faster and
lessens the expenses and delay of litigation. As costs decrease,
more and more people will be able to afford to turn to the legal
system for redress of their grievances." 6 In addition, because
counsel is able to make a more informed evaluation of the risks
he is better able to advise his client on
of litigation after pretrial,
20 7
settlement matters.

CONCLUSION

The pretrial conference is the result of the recognition many
years ago by leaders of the legal profession that a trial should be
a search for truth rather than a game of chance. Former reliance
on surprise and maneuver was removed from the trial process,
and in its place arose a procedure which would insure that the
search could proceed unhindered. In the thirty-six years since its
inclusion in the Federal Rules of Civil Procedure, rule 16 has time
and again proven its value in insuring the quality of subsequent
trials.
When the public is frustrated by delays in the administration
of justice
[n]o legal system can long survive, in the sense of commanding
public respect and confidence, which does not comport with the
people's shrewd, native sense of justice. Nor should it survive.
The law is not a game; it is an arbitral process. It will never be
perfect because it is human. But the striving for that goal is part
of the destiny of our profession." 8
Some maintain that speed is not consistent with the dignity of
the judicial process; but the self-proclaimed dignity of the courts
is not acceptable as compensation for the injustices occasioned
by the law's delays.2

9

As Judge Kincaid of the California Su-

preme Court has said:
When the public realizes we are offering leadership to make the
determination of litigation more expeditious, less expensive,
of our
and the outcome less unpredictable, much of the criticism
21
profession and the courts' processes will be dispelled.

1

206. Hugus, supra note 172, at 126.
207. Brennan, supra note 1, at 485. In addition, a subsequent loss on the merits will
be less likely to be blamed on the attorney. Kincaid, supra note 12, at 381.
208. Douglas, PretrialProcedure, 26 A.B.A.J. 693 (1943).
209. Fischer, supra note 91, at 465.
210. Kincaid, supra note 12, at 455.

https://scholarcommons.sc.edu/sclr/vol26/iss3/8

34

et al.: Pretrial Conference Procedures

1974]

PRETRIAL CONFERENCE

Full utilization of the pretrial conference technique will dispel the
idea that the legal profession resists change and clings to technicality for the sake of technicality. When the procedure in use is
inadequate for the times, the profession must take the lead in
developing and utilizing a new procedure."' If modem management techniques such as pretrial are not utilized, litigants will
look elsewhere for the aid they seek. Anyone who doubts the truth
of such a statement need look no further than to the development
of administrative agencies, the use of arbitration in the settlement of contract disputes, and the rise of no-fault insurance in
the area of personal liability litigation. We must not be content
to sit idly by with South Carolina rule 43 available for use and
complain that persons involved in disputes no longer turn to the
law for solutions. Judge Skelly Wright puts it more forcefully
when he says:
I think that pretrial is the salvation of the administration of
justice in the Twentieth Century, because, unless we have
pretrial, unless we use pretrial, litigants
are going to find an212
other way to resolve their lawsuits.
211.
212.
213.
214.
215.

Thode, supra note 141, at 399.
Wright, supra note 103, at 157 (emphasis added).
Seminar on Procedures,29 F.R.D. 191, 252-54 (1962).
Handbook, supra note 97, at 300-02.
Id. at 313-15.
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APPENDIX A
The following is an example of local pretrial rules formulated
by the Committee on Pretrial Procedure of the Judicial Confer213
ence of the United States:
(a) All pre-trial conferences will be held as ordered by the
Judge of the Division having jurisdiction of each case, with reasonable notice of the time thereof given to counsel.
(b) Counsel in any case may petition the Court to hold a
pre-trial conference at a time prior to the setting of conference by
order of Court.
(c) The attorneys who actually will handle the trial shall be
present at all pre-trial conferences, unless excused by the Judge
presiding. Parties to an action may appear in person with counsel
at a pre-trial conference.
(d) All attorneys shall comply with the 'Pre-Trial Instructions' appended hereto and made a part of these Rules, unless
otherwise directed by the Court.
The Pre-Trial Instructions appended to the Local Rules are
as follows:
The success of a pre-trial conference depends in great measure upon the thoroughness and care with which counsel are prepared and cooperate with the Court.
At the time a pre-trial conference is held in this Court, the
attorneys will be required to cover such of the following items as
are appropriate to the instant action:
1. A brief statement of facts that the plaintiff expects to
prove in support of his claim.
2. A brief statement of facts that the defendant expects to
prove as a defense thereto.
3. Similar statements as to any counterclaim or crossclaim.
4. Any amendments required of the pleadings.
5. Any tender of issue in the pleadings that is to be abandoned.
6. Any stipulation of facts that the attorney is willing to
make, or on which he requests an admission.
7. The details of the damages claimed, or of any other relief
sought, as of the date of the pre-trial conference.
8. All documents and records to be offered in evidence at
the trial must be produced at the conference.
https://scholarcommons.sc.edu/sclr/vol26/iss3/8
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9. The names and specialties of experts to be called as witnesses.
10. Any other pre-trial relief which the attorney will request.
In some cases the Court will notify counsel to submit typewritten memorandums concerning such items. When so notified,
each counsel will prepare and file in Court, and serve on opposing
counsel, such a typewritten memorandum two (2) days before the
pre-trial conference is held.
In preparation for the pre-trial conference, the attorneys are
requested to discuss with each other the matters listed above.
The attorneys appearing at the pre-trial conference must be
prepared to discuss the action and be authorized to act for their
clients. If an attorney for a party fails to appear at a pre-trial
conference, the Judge may act as in the case of a non-appearance
for trial.
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APPENDIX B
NOTICE AND ORDER FOR PRETRIAL
14
CONFERENCE AND FOR TRIAL

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
ORDER
IT IS ORDERED that the attached Pretrial Notice shall be
mailed to counsel for all parties in all cases scheduled for pretrial
and trial during the

Term of

Court, with the Court Calendar listing such cases; and that counsel shall do and perform the matters and things set forth in such
notice.
ENTERED this
day
of

,196_.

UNITED STATES DISTRICT JUDGE

IN THE UNITED STATES DISTRICT
COURT FOR THE NORTHERN
DISTRICT OF TEXAS
PRETRIAL NOTICE
TAKE NOTICE:
Prior to the pretrial conference, counsel will complete all
discovery.
Counsel for all parties in all cases listed on the attached
pretrial and trial calendar are directed to confer at their earliest
convenience for the purpose of arriving at all possible stipulations
and the exchange of documents and names of witnesses (except
those for impeachment only) which will be offered in evidence at
the trial. These conferences of counsel will be held prior to the
pretrial hearings in order that counsel for all parties can furnish
each other a statement of the real issues each party will offer
evidence to support, eliminating any issues which might appear
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in the pleadings about which there is no real controversy and
including in such statement issues of law as well as ultimate
issues of fact from the standpoint of each party. Counsel for plaintiff will then prepare a proposed pretrial order for presentation to
the Judge for entry at the pretrial hearing. The order will set
forth:
(1) any jurisdictional question.
(2) any question raised by pending motions,
(3) a concise summary of the ultimate facts claimed (a) by
Plaintiff, (b) by Defendant, (c) by other parties.
(4) facts established by pleadings or by stipulations or
admissions of counsel,
(5) contested issues of fact,
(6) contested issues of law,
(7) exhibits (except documents for impeachment only) to
be offered in evidence by the parties respectively,
(8) witnesses for all parties (Indicate which will be called
in the absence of reasonable notice to opposing counsel to the
contrary and which may be called as a possibility only). In the
event there are other witnesses to be called at the trial, their
names and addresses and the general subject matter of their testimony will be reported to opposing counsel prior to trial. This
restriction shall not apply to rebuttal witnesses, the necessity of
whose testimony cannot reasonably be anticipated before the
time of trial.
(9) any requested amendments to the pleadings,
(10) any additional matters to aid in the disposition of the
action,
(11) the probable length of the trial.
The attorneys who will try the case will familiarize themselves with pretrial procedures and come to the conference with
full authority to accomplish their purpose: simplifying and defining the triable issues, expediting the trial, and saving expense.
See Rule 16, Federal Rules of Civil Procedure, Title 28, U.S.C.A.;
3 Moore's Federal Practice, par. 16.01 to 16.21; 1A Barron &
Holtzoff Federal Practice and Procedure, par. 471-473; 23 Federal
Rules Decisions pp. 129-130; Personal Injury Litigation in Texas
pp. 287-306.
Counsel will report to the Court at the time of the conference
on the prospects of settlement.
Should a party or his attorney fail to appearat the pretrial
or to comply with the directionsset out above, an ex partehearing
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may be held andjudgment of dismissalor default or other appropriatejudgment entered or sanctions imposed.

At least one day before a case is scheduled to go to trial, there
shall be submitted to the Court (a) requests for jury instructions
and issues in JURY cases or (b) proposed findings of fact and
conclusions of law, with citations of authorities for each proposed
conclusion of law, in NON-JURY cases.
BY ORDER OF THE COURT.
JOHN A LOWTHER, Clerk
By
Deputy
[EXPLANATORY NOTE TO JUDGES:
The above Pretrial Notice is issued after fair opportunity for
completion of discovery and after the case has been set for final
pretrial conference and for trial on dates specified in the combined Pretrial and Trial Calendar for each term of court. This
notice (with the calendar attached) is served three or four weeks
prior to commencement of final pretrial conferences, which are
scheduled from one to three weeks before commencement of
trials.]
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APPENDIX C
PRETRIAL ORDER, UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF UTAH

15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION
Plaintiff(s)

v.
Defendant(s)

No.

(Form of)
PRE-TRIAL ORDER

Pre-trial conference before
, United
States District Judge, on
Appearances for plaintiff(s):
Appearances for defendant(s):
1. Jurisdiction was conceded by counsel and found by the
Court to be present. (If otherwise, strike out foregoing).
2. In general, the plaintiff(s) claim(s):
3. In general, the defendant(s) claim(s):
4. The following facts are established by admissions in the
pleadings or by stipulations of counsel at the pre-trial conference:
5. The contested issues of fact are:
6. The contested issues of law, in addition to those implicit
in the foregoing issues of fact, are: (Or) There were no special
issues of law reserved other than such as are implicit in the foregoing issues of fact.
7. There were received in evidence:
(a) Plaintiff's exhibits:
(b) Defendant's exhibits:
(c) Except as otherwise indicated, the authenticity of received exhibits has been stipulated but they have been received
subject to objections, if any, by the opposing party at the trial as
to their relevancy and materiality. If other exhibits are to be
offered and their necessity reasonably can be anticipated, they
will be submitted to opposing counsel at least ten days prior to
the trial.
8. Witnesses: (Indicate which will be called in the absence
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of reasonable notice to opposing counsel to the contrary, and
which may be called as a possibility only).
(a) Plaintiff's witnesses:
(b) Defendant's witnesses:
(c) In the event there are other witnesses to be called at the
trial, their names and addresses and the general subject matter
of their testimony will be reported to opposing counsel at least ten
days prior to trial. This restriction shall not apply to rebuttal
witnesses, the necessity of whose testimony reasonably cannot be
anticipated before the time of trial.
9. If the case is to be tried to a jury, it is directed that
requests for instructions be submitted to the Court at the commencement of the case, subject to the right of counsel to supplement such requests during the course of the trial on matters that
cannot reasonably be anticipated.
10. The following additional matters to aid in the disposition of the action were determined:
11. This pre-trial order has been formulated after conference at which counsel for the respective parties have appeared.
Reasonable opportunity has been afforded counsel for corrections
or additions prior to signing by the Court. Hereafter, this order
will control the course of the trial and may not be amended except
by consent of the parties and the Court or by order of the Court
to prevent manifest injustice. The pleadings will be deemed
merged herein. In the event of ambiguity in any provision of this
order, reference may be made to the record of this conference to
the extent reported by stenographic notes, and to the pleadings.
12. Possibility of settlement of this case was considered
The probable length of the trial of this case is
days. The case was set down for trial (with) (without)
o'clock m. (Or) No definite
a jury on
at
setting was made, but it is estimated that the case will be reached
for trial about
,19_
.
day of
Dated this
13.

UNITED STATES DISTRICT JUDGE
(Use alternate forms below depending upon whether counsel
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jointly approved this completed order at the pre-trial conference
or the proposed order was completed thereafter and mailed to
counsel).
APPROVED:
Counsel for Plaintiff(s)
Counsel for Defendant(s)
A copy of the proposed pre-trial order was sent by mail to
counsel of record on
with notice that it would
be signed and filed at the expiration of three days after service if
no objections or suggestions were received.
No objections or suggestions have been received. (Or)
Suggestions have been received and approved by the Court and
incorporated herein.
Dated this
day of _19

Judge's Secretary
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